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Introduction
Redistricting presents an immense opportunity for partisan
advantage-seeking in American politics. Since the beginning of the
reapportionment revolution nearly a half-century ago, it has also
become a central tool used to advance the interests of minorityvoters.
Both the Constitution and the Voting Rights Act of 19651 (VRA)
have been read by courts to require that states draw electoral districts
in ways that protect and promote the representation of minority
voters. These twin features have left courts and commentators
struggling for the past two decades with a core question: How do
politics and race interact in the decennial redistrictingprocess?
Recent events have given this question increased urgency. The
next round of decennial redistricting is just kicking off. The 2010
census results are about to be released, triggering a constitutional
requirement that states redraw virtuallyevery congressional and state
legislative districtin the country. This new wave of redistrictingwill
take place in a political and legal environment radically differentfrom
the one we saw a decade ago. First, Barack Obama's election as the
forty-fourthPresident has led many to ask whether we are in a
transformativeperiod for racial politics in the United States.2 Second,
the Supreme Court has recently questioned the constitutionality of
core VRA provisions that regulate the role of race in redistricting.
Those four-decade-old provisions were reauthorized by Congress just
a few years ago,3 but in NAMUDNO v Holder the Court suggested
1 PubL No89-110,
79Stat437,codified
asamended
at42USC§ 1971etseq.
2 See,forexample,
andCharles
Nathaniel
Stewart
III,
Ansolabehere,
Persily,
Stephen
andVoteChoiceinthe2008Election:
Race,Region,
fortheFuture
oftheVoting
Implications
Act, 123HarvL Rev1385,
1386(2010).
Rights
3 See FannieLou Hamer,Rosa Parks,and CorettaScottKingVotingRightsAct
Actof2006")§ 5,Pub
Reauthorization
andAmendments
Actof2006("VRAReauthorization
at42USC§ 1973c.
120Stat577,580-81,
codified
L No109-246,
4 Northwest
District
Number
OnevHolder
Austin
, 129S Ct2504(2009)
Municipal
Utility
(NAMUDNO).
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that they were relics of an earlier era.5 Third, the growth of the Latino
electorate in the United States raises the possibility that old ways of
thinking about the intersection of race and partisanship in
redistrictingwill translate poorly to new political contexts.
This Article argues that the way we have long thought about the
relationship between partisan gerrymanderingand racial redistricting
is misguided. Consequently, there are currently widespread
misunderstandings about the role of the VRA and the changes to
American politics that might follow from the Act's invalidation or
amendment- changes that could affect both the representational
opportunities for minority voters and the egregiousness of partisan
gerrymandersin coming years.
The existing literature has, after an initial period of
disagreement, coalesced around a rough consensus about the
interplay between race, partisanship, and the VRA. According to the
now-familiar story, drawing districts that contain a majority of
minority voters, as is often required by the VRA, helps minority
voters in those districtsbut hurts the Democratic Party more broadly
by packing Democratic supporters into too few districts.6This story
has dominated popular accounts at least since the Republicans took
over Congress in 1994. It has also figured prominently in recent
reports of the political dynamics surrounding the reauthorization of a
core provision of the VRA. Republicans in Congress supported that
reauthorization overwhelmingly, and their support has been seen by

5 Seeidat2511-12.
NAMUDNO
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, oneofthemost
bytheSupreme
anticipated
inrecent
Court
concerned
a challenge
totheconstitutionality
ofthenewly
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§ 5 of
years,
theVRA-one of theAct'scoreenforcement
The Supreme
Courtavoidedthe
provisions.
constitutional
a strained
oftheAct'sstatutory
Seeid
question
byadopting
interpretation
language.
at 2513-19(holding
thattheVRA allowsbailoutsuitsagainst
a broader
arrayof political
subdivisions
thanthetextappears
tocover).
Butmany
scholars
andCourt
prominent
voting
rights
watchers
havereadthedecision
asa warning
toCongress
isprepared
that
theCourt
tostrike
down
lawsuit.
H.Pildes,
A Warning
Richard
toCongress
Room
§ 5ina future
See,forexample,
,NYTimes
forDebate(June
online
athttp://roomfordebate.blogs.nytimes.com/2009/06/22/the-b
22,2009),
Dec 23,2010)("Today's
unanimous
not-the-war-on-voting-rights/#richard
(visited
nearly
opinion
... a message
toCongress.");
TomGoldstein,
Invalidates
Court
maybesending
Analysis:
Supreme
Section
5's Coverage
Scheme
at http://www.scotusblog.com/
, SCOTUSblog
22,2009),online
(June
Dec23,2010)("A
(visited
2009/06/analysis-supreme-court-invalidates-section-5's-coverage-scheme-2/
failure
torespond
totheCourt's
willbefatal
toSection
byCongress
opinion
5.").A fewpotential
suchsuits
arealready
onthehorizon,
andthenext
waveofredistricting
willalmost
the
surely
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Act'sconstitutionality
before
theCourt.
IsAnyone
SeeLindaGreenhouse,
?,NY
squarely
Watching
TimesOpinionator
(Feb23, 2011),onlineat http://opinionator.blogs.nytimes.com/2011/02/23/
a newchallenge
totheVRA,filedbyShelby
anyone-watching/
(visited
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6 SeePartI.
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many as strategic- a decision to back a rule that rigs the redistricting
game in Republicans' favor.7
The difficulty is that this account suffers from some
methodological shortcomings. In particular, it focuses on changes to
individual districts and assumes that the politicians in charge of
redistricting gain partisan advantage by pursuing a strategy of
"cracking" and "packing" their opponents- lumping them into
districts where they are either too few to win the district or so
numerous as to waste many votes. This crack-and-pack theory of
partisan advantage-seeking, which has been around since at least the
turn of the twentieth century,imagines that there are only two types
of voters: Democrats and Republicans. This may seem like a small
simplificationwith little practical consequence. Nonetheless, relaxing
this assumption and acknowledging that voters come in diverse
ideological types changes dramatically the theoretical relationship
among partisan gerrymandering,racial redistricting,and the VRA.
To unpack these relationships, we take a new approach that
proceeds in three straightforward steps. First, we analyze the
redistrictingprocess to identifythe optimal strategy for a redistricter
tryingto maximize partisan advantage in a world with diverse voter
types. Second, we ask how a redistricting authority following the
optimal strategywould allocate minorityvoters to districts.Third, we
ask whether the VRA prevents the partisan redistricting authority
from distributingminorityvoters in an optimal way and, if so, under
what conditions. Put simply,we take the intuitive approach of asking
what an unconstrained redistricterwould do, then asking whether law
actually constrains this preferredcourse of action.
Our approach demonstrates that, at least in areas where minority
voters are predominantly African American, the VRA constrains
Republicans more than Democrats in the pursuit of partisan
advantage in the redistrictingprocess. In other words, the Act comes
with a built-in partisan bias in favor of the Democratic Party- just the
opposite of what is commonly thought.
This conclusion raises a significant question about why
Republicans supported, in overwhelming numbers, the recent
reauthorization of central parts of the VRA. More broadly, our claim
has important implications for the past and future of the Supreme
Court's voting rights jurisprudence, as well as for longstanding
disagreements about how best to protect and advance minorityvoting
rights within the American political system. For example, it
complicates the story about the Court's much-criticized racial
7 Seetextaccompanying
notes130-36.
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gerrymanderingjurisprudence,8 points to a potential path out of the
quagmire in which partisan gerrymanderingjurisprudence is currently
stuck, and suggests that the debate about the relationship between
descriptive and substantive minority representation may be
proceeding from erroneous premises.9In short, our approach provides
a new framework for thinking about these many other questions
concerning minority representation within a redistricting regime
controlled by partisan officials.
I. THE PACK-AND-CRACK CONSENSUS
This Part provides some background on the regulation of
redistrictingin the United States and brieflyexplains how courts and
scholars arrived at the current consensus about the relationship
between race and partisanship in redistricting.
Redistricting allocates voters to electoral districts.In the United
States, where members of both state legislative assemblies and
Congress are elected predominantly from single-member districts,the
allocation of voters to districtsplays a significantrole in determining
which
TTI11V11
candidates
VU11U1UUVVJ
VI11VI
U11VIwho
▼
▼
11V ultimately
V41
Vlllli<i
TT
illJ each
VUV11seat.10
JVUlf
O and
emerge
IvlJ wins
Redistricting thus presents whomever controls the process with a
tremendous opportunity to shape political outcomes. This fact is not
lost on the state legislative assemblies that, throughout most of the
United States, have initial authority to draw both state legislative and
congressional districts." As far back as 1812, Elbridge Gerry's
Democratic-Republican-controlled
government in Massachusetts
8 SeeShawvReno,509US 630(1993),anditsprogeny.
Seealsonotes109-16.
9 In HannaPitkin's
classicformulation,
is concerned
with
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representation
theidentity
of a voter,while"substantive"
is concerned
with
representing
representation
theinterests
ofa voter.
SeeHannaFenichel
TheConcept
Pitkin,
representing
ofRepresentation
209(California
60-61,
1967).
10 See 2 USC § 2c (requiring
thatmembers
oftheHouseofRepresentatives
be elected
See alsoDouglasJ.Amy,BehindtheBallotBox:A Citizen's
usingsingle-member
districts).
GuidetoVoting
55-56(Praeger
thatnearly
allstates
usesingle-member
Systems
2000)(noting
districts
toelecta largemajority
oftheir
statelegislators).
11 TheSupreme
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aboutwhich
ofthe
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Constitution
confers
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districts.
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Article
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in eachStatebytheLegislature
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Fairness
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, 79NYUL
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overtheconstitutional
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drew contorted districtsin an (ultimately unsuccessful) effortto fend
off the Federalists.12Today, the Democratic and Republican parties
fightfor the partisan gain that comes with control over the decennial
redistricting
c required
±
by
J the release of each new census.13
Few legal rules restrictthe partisan manipulation of districtlines.
The reapportionment revolution in the 1960s established the
constitutional principle of "one person, one vote," which today
generally requires that electoral districtshave equal populations.14But
the equipopulation requirement does little to curb partisan
gerrymandering.15Ditto for the requirements of contiguity and
compactness that many states formally impose on the redistricting
process.16Moreover, while the Supreme Court has refused to rule out
the possibility that egregious gerrymanders might themselves violate
the Constitution, it has rejected every such claim that has come before
it over the past twenty-fiveyears.17
The VRA is perhaps the lone exception to this generally lax
regulatory environment. Passed in the wake of Bloody Sunday to
combat the widespread exclusion of African American voters from
12 See ElmerCummings
16-20
TheRiseandDevelopment
Griffith,
oftheGerrymander
F. Griffin,
TheGerrymander
thepractice
backtocolonial
,
times);
Henry
(Chicago
1907)(tracing
suchas William
thatearlyRevolutionary
Outlook
186,187-89(Jan28,1911)(claiming
figures
used redistricting
to gainpartisan
Penn,Patrick
political
Henry,and ThomasJefferson
wellbefore
theterm
wascoined).
advantage
13 See,forexample,
Reins
Democrats
LooktoGrabtheRedistricting
ChrisCillizza,
, Wash
Parties
L. Gonzales
andLaurenW.Whittington,
PostA2 (Mar22,2010);Nathan
Prepping
for
, RollCall(May18,2009),onlineat http://www.rollcall.com/issues/54_132/Redistricting
Fight
html
Feb15,2011).
34992-1.
(visited
14 See Bakerv Carr,369US 186,237(1962);Reynolds
v Sims,377US 533,577(1964)
to
andgoodfaith
effort
thata Statemakeanhonest
Clauserequires
("[T]heEqualProtection
ofequalpopulation
asispracticable.").
construct
districts
... asnearly
15 SeeKarcher
that
vDaggett
, 462US 725,752& n 10(1983)(Stevens
concurring)
(noting
havemadegerrymandering
incomputer
easier);SamuelIssacharoff,
technology
developments
andRichard
H. Pildes,
TheLawofDemocracy:
PamelaS. Karlan,
ofthePolitical
LegalStructure
ruleatbestinconvenienced
one-vote
3ded2007)("[T]heone-person,
Process
829(Foundation
would-be
gerrymandered.").
16 See HenryL. Chambers
, 8 Wm& MaryBillRtsJ 135,144,
Jr,EnclaveDistricting
161-62(1999).
17 In 1986,theCourtheldthatpartisan
underthe
claimsarejusticiable
gerrymandering
unconstitutional
abouthowto identify
but thejusticesdisagreed
Constitution,
partisan
idat127-37
SeeDavisv Bandemer
, 478US 109,126-27
(White)
(1986).Compare
gerrymanders.
notes150-53.
Seealsotextaccompanying
with
idat169-73
& n 7 (Powell
concurring).
(plurality)
tooverturn
Bandemer
andholdthat
declined
hasrepeatedly
a majority
oftheCourt
Sincethen,
vJubelirer
See Vieth
claims
arenonjusticiable
, 541US 267,306
political
questions.
gerrymander
idat343(Souter
idat317(Stevens
dissenting,
joined
dissenting);
concurring);
(2004)(Kennedy
v Perry
LatinAmerican
idat355(Breyer
Citizens
,
LeagueofUnited
dissenting);
byGinsburg);
theCourthasrejected
548US 399,413-14,420,423(2006)(LULAC). Nonetheless,
every
541US at306;
it.See Vieth,
thathascomebefore
ofunconstitutional
gerrymandering
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LULAC,548US at413-14.
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the polls,18the seminal civil rightsstatute does not directlyregulate the
partisan manipulation of district lines. Nonetheless, we explain in
more detail below how the Act was interpreted to require redistricting
authorities to draw, where possible, electoral districts that contain a
majority of minorityvoters." The rise of this legal obligation to create
majority-minoritydistrictsraised the question of how the drawing of
these districts influences efforts at partisan manipulation- and
ultimately what these districts mean for the respective fortunes of
Democrats and Republicans.
This question was thrustinto the national spotlight in 1994, when
the Republican Party reclaimed Congress for the firsttime in nearly
half a century.A slew of journalists quickly blamed at least part of the
Democratic Party's losses on the rise of majority-minoritydistricts
during the early 1990s.20In the following years, a flurryof work by
political scientists, economists, and lawyers soon reached a general
consensus: drawing majority-minoritydistrictshelped minorityvoters
but hurt the Democratic Party.21While there are a few scholars who
18 SeeStephen
theVoting
Act, inRichard
M.Valelly,
Tuck,Making
ed,TheVoting
Rights
Act: Securing
theBallot77,83-85(CQ 2006).
Rights
19 Seetextaccompanying
notes64-71.
20 See,forexample,
DavidLublin,
Letterto theEditor,
Costof Gerrymandering
, NY
TimesA28(Dec 13,1994);Steven
A. Holmes,
DidRacialRedistricting
Undermine
Democrats?
,
NY TimesA32(Nov13,1994);PeterApplebome,
TheRisingG.O.P.TideOverwhelms
the
Democratic
Leveesin theSouth
, NY TimesAll (Nov 11, 1994);GeorgeF. Will,Some
WashPostA21(Sept1,1994).SeealsoDanielHaysLowenstein,
Richard
L. Hasen,
Revolution,
andDanielP.Tokaji,
Election
Law:CasesandMaterials
183-84
4thed2008).
(Carolina
21 See David T. Canon,Race, Redistricting,
and Representation:
The Unintended
2 (Chicago
Districts
TheRepublican
South:
Consequences
ofBlackMajority
1999);DavidLublin,
andPartisan
TheParadox
Democratization
107,132(Princeton
Change
2004);DavidLublin,
of
RacialGerrymandering
andMinority
Interests
in Congress
112-14(Princeton
Representation:
BlackFaces,BlackInterests:
TheRepresentation
Americans
in
1997);CarolM.Swain,
ofAfrican
205 (Harvard1993);KimballBrace,Bernard
and Lisa Handley,
Does
Grofman,
Congress
AimedtoHelpBlacksNecessarily
49 JPolit169,183(1987);
Redistricting
HelpRepublicans?,
CharlesCameron,
DavidEpstein,
and Sharyn
Do Majority-Minority
Districts
O'Halloran,
Substantive
BlackRepresentation
inCongress?,
90AmPolitSciRev794,794-95,
798
Maximize
n5 (1996);DavidEpstein,
et al,Estimating
theEffect
onMinority
Substantive
ofRedistricting
23JL, Econ,& Org499,499(2007);DavidL. Epstein
andSharyn
O'Halloran,
Representation,
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inMinority
1974to2000,inDavidL. Epstein,
etal,eds,TheFuture
Representation,
ofthe
Act61,77(Russell
andSharyn
O'Halloran,
Voting
Rights
Sage2006);DavidEpstein
Measuring
theElectoral
andPolicy
Districts
, 43AmJPolitSci367,368
Impact
ofMajority-Minority
Voting
BlackDistricts
Aid Republicans?
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(1999);KevinA. Hill,Does theCreation
of Majority
Elections
inEight
Southern
57JPolit384,384(1995);
States,
Analysis
ofthe1992Congressional
DavidLublin,
RacialRedistricting
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have questioned the existence or extent of pro-Republican bias,22this
basic understanding has come to frame nearly all subsequent work on
race and redistricting.
Perhaps the easiest way to get a sense of this is to read the
leading casebooks in the field. Relying on the social scientists'
conclusions, these casebooks quite understandably treat the supposed
tradeoffbetween minoritydistrictingand Democratic losses as raising
some of the thorniest and most important questions about the role of
the VRA in American politics.23The Supreme Court has also picked
up on the widespread agreement and has often assumed, at least
implicitly,that the drawing of majority-minoritydistricts comes at a
cost for the Democratic Party.24
This broad consensus is in large part the product of a common
way of thinking about the relationship between partisan advantageseeking and racial redistricting.The approach is nicely synthesized by
one of the field's canonical casebooks, The Law of Democracy.
If, as a number of political scientists purport to find,the strategy
of setting aside some number of districts to be controlled by
African-American voters has, as a byproduct, the effect of
making legislative bodies as a whole more Republican, then a
purely partisan Republican legislature would prefer to create as
many minority districts, with as large minority populations, as
possible. The strategy of partisan gerrymandering includes
We
ofminority
fordifferent
forms
inthesedistricts'
interested
representation.
consequences
ofour
forminority
theconsequences
toconsider
return
attheendoftheArticle
representation
structure
ofpartisan
central
claims
abouttheoptimal
gerrymandering.
22 See,forexample,
Politics:
TheSpecialCaseof
RaceandSouthern
L. Engstrom,
Richard
W.Moreland,
Southern
P. SteedandLaurence
eds,Writing
, inRobert
Congressional
Districting
andFuture
Directions
Politics:
91,110(Kentucky
2006)(arguing
Contemporary
Interpretations
even
theHouseby1995,oratlatest
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that"theRepublican
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TheEffect
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that
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121
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23 See,forexample,
at 756-59,
andPildes,TheLaw ofDemocracy
Karlan,
Issacharoff,
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782,786-817
(citedinnote15).
24 See Georgiav Ashcroft
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, 539 US 461,481 (2003).Moreover,
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wasting as many votes of the other sides's partisans as possible by
concentrating those voters into a few districts.... If there are no
geographic constraints on the redistrictingprocess, particularly
where race is involved, Republicans would be less fettered in
pursuit of their optimal partisan strategy,which would appear to
include craftingas many districts(baroque or not) to concentrate
as many African-American voters as possible.25
This description captures two central assumptions of nearly all
contemporary thinking about the relationship between racial and
The firstis about the strategya redistricter
partisan gerrymandering.26
should use in order to bias the resulting districts in favor of her
political party. The intuition is that a political party can maximize its
partisan advantage in a redistricting plan- that is, maximize its
expected number of districts won- by "packing" and "cracking"
voters of the other party.27For example, if the Republican Party
controlled the redistrictingprocess, it would first"pack" Democratic
voters into supermajority districts that are essentially thrown away
electorally. In these districts,the excess Democratic votes are wasted
25 Issacharoff,
andPildes,TheLawofDemocracy
at757(citedinnote15).The
Karlan,
the prevailing
otherleadingelectionlaw casebookcaptures
viewin similarterms.See
Election
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Lowenstein,
Hasen,andTokaji,
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willusually
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The
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voters
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disproportionate
intheUnited
ofpolitical
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States,
typical
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planthathasa high
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number
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tobe onethatbenefits
Republicans
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ofother
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a fewscholars
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PartyRepublican
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Maurice
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T. Cunningham,
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andtheDepartment
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Justice
104-05(Praeger
The1982Amendments
McDonald,
ofSection
2001);Laughlin
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Davidson,
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Thistheory
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olderargument,
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Republican
party.").
in themiddle
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sortofbacklash
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in the sense that they are not needed to win. Having used up these
voters, the Republicans would then spread thin majorities of
Republican voters over the remaining districts, giving them a high
probability of winning those districtswhile wasting as few Republican
votes as possible. Blocs of Democrats within those districts are
"cracked," in the sense that they are broken down so as not to
constitute a majority in any single district.The above quote captures
this common understanding that Republicans can maximize their
partisan advantage by packing (African American) Democratic voters
to waste as many votes as possible.28
The second assumption is that one can best understand the
interplay between race and party by focusing on individual districts,
rather than an entire redistricting plan, as the unit of analysis.
Discussion then homes in on the majority-minoritydistrict and the
few districts immediately surrounding it.29 This methodological
approach takes the preexisting district scheme as the baseline from
which to measure partisan consequences, and then asks what happens
as minority voters are allocated from the immediately surrounding
districts to the new majority-minoritydistrict (which is typically
assumed already to contain a majority of Democratic voters).30Taking
this approach leads logically to the conclusion that the shiftincreases
the number of wasted Democratic votes in the newly minted majorityminority district. Hence the conclusion that drawing such districts
benefits the Republican Party.
The next Part argues that both of the above premises are
misguided. The idea that the pack-and-crack strategy of partisan
gerrymanderingis optimal has been formalized by economists and
political scientists,31has been adopted by both courts and legal
28 Weshould
as wellas
notethatthepack-and-crack
modelofoptimal
gerrymandering,
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constraints
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below,
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scholars,32and dominates the literature on redistrictingtoday.33But we
will explain that it is not in fact the optimal strategy. Moreover, it
makes little sense to focus on individual districts.Because the districts
withina redistrictingplan are all interrelated,the more intuitiveway to
think about the relationship between race and partisanship is to focus
on the overall redistrictingplan.34To know whether a legal mandate
districtsbenefitsone party or the other, the
requiringmajority-minority
counterfactual
is
what the redistrictingplan would look like
appropriate
without the legal rule- not what some arbitrarilychosen subset of the
preexisting districting scheme looked like. Thus, Part II takes the
Revolution
37-38(Cambridge
Coateand
Consequences
oftheReapportionment
2002);Stephen
BrianKnight,
A Theoretical
andEmpirical
, 122Q J
Socially
Optimal
Districting:
Exploration
Econ1409,1411(2007);Michael
J.Kasper,
TheAlmost
RiseandNotQuiteFallofthePolitical
Electoral
Bias
,27NIUL Rev409,417-18(2007);Timothy
Gerrymander
BesleyandIanPreston,
andPolicyChoice:Theory
andEvidence
W.Gilligan
, 122Q JEcon1473,1473(2007);Thomas
andJohnG. Matsusaka,
PublicChoicePrinciples
, 129PubChoice381,385
ofRedistricting
andJohnG. Matsusaka,
Structural
Constraints
on Partisan
Bias
(2006);ThomasW. Gilligan
under
theEfficient
Howto
, 100PubChoice65,71 (1999);Katerina
Gerrymander
Sherstyuk,
A FormalAnalysis
Owenand
, 95 Pub Choice27,27-28(1998);Guillermo
Gerrymander:
Bernard
Partisan
Grofman,
, 7 PolitGeoQ 5,15(1988).Interestingly,
Optimal
Gerrymandering
thepack-and-crack
intuition
togobackatleasttotheturn
ofthetwentieth
See
appears
century.
TheGerrymander
is the
Griffin,
, Outlookat 187-89(citedin note12) ("Gerrymandering
ofdistricts
ofrepresentation
inpowerso as to concentrate
its
arranging
bya political
party
andscatter
itsown,thusgiving
itself
smallmajorities
inmany
districts
and
opponents'
majorities
itsopponents
ikO
inCI
111
a few
1WVV
UIOUIWIO.
largeUlUjUilUVO
lUlgV
majorities
districts.").
y.
32 See,forexample,
Vieth
and
,541US at286& n7 (Scalia)(plurality);
Issacharoff,
Karlan,
TheLawofDemocracy
at832(citedinnote15)(describing
thepack-and-crack
Pildes,
strategy);
idat757("Thestrategy
ofpartisan
includes
as many
votesoftheother
gerrymandering
wasting
sides'spartisans
as possibleby concentrating
thosevotersintoa fewdistricts.");
Samuel
Issacharoff
and PamelaS. Karlan,Whereto DrawtheLine?Judicial
Reviewof Political
All OvertheMap:The
, 153U Pa L Rev541,551(2004);PamelaS. Karlan,
Gerrymanders
Court's
, 1993S CtRev245,249-50.
Supreme
Voting
Rights
Trilogy
33 Oneexception
tothewidespread
focusonredistricting
withonlytwotypes
ofvoters
is
theimportant
workdonebyKenShotts.
Thiswork,
which
hasbeenlargely
overlooked
inthe
constructs
a modelwith
three
ofvoters:
white
and
minorities,
Democrats,
legalliterature,
types
SeeShotts,
45AmJPolitSciat122(cited
innote22)(deviating
thetraditional
from
Republicans.
model
ofRepublicans
andDemocrats
the"simplifying
that
minorities
area
bymaking
assumption"
subset
ofDemocrats).
SeealsoGilligan
andMatsusaka,
129PubChoice
at384-85
innote31)
(cited
a somewhat
similar
modelgenerally
thattheVRA's
(employing
model).Shotts's
predicts
havelittle
foreither
See Shotts,
majority-minority
districting
requirements
consequence
party.
45AmJPolitSciat121(citedinnote22).In limited
caseswhere
themandate
isverylarge,
it
canconstrain
theRepublicans,
seeidat130,butthisisquitedifferent
from
thepresent
Article,
in whichwe arguethatminority
affect
theRepublicans'
redistricting
requirements
optimal
inessentially
casewhere
sucha district
isrequired.
strategy
every
34 Onerecent
tomeasuring
theeffects
of
empirical
papertakesthisplan-wide
approach
districts
and provides
evidence
thatthecreation
of majoritymajority-minority
suggestive
districts
didnotbenefit
andmayinfacthavebenefited
Democrats.
See
minority
Republicans
Do Majority
BlackDistricts
Limit
Blacks'Representation?
TheCaseofthe
Ebonya
Washington,
1990Redistricting
*1 (unpublished
Oct2010),onlineat http://www.econ.yale.edu/
manuscript,
Dec 23,2010).Thus,
facultyl/washington/washington_racebaseddistricting_oct2010.pdf
(visited
thisemerging
work
issupportive
ofthetheoretical
claims
madeinthisArticle.
empirical

This content downloaded from 149.171.209.17 on Sun, 6 Apr 2014 23:45:23 PM
All use subject to JSTOR Terms and Conditions

564

The University
of Chicago Law Review

[78:553

straightforwardapproach of asking what an unconstrained redistricter
would do to gain a partisan edge and then asking whether the VRA's
minority-districtingrequirements actually constrain this course of
action.
II. Partisanship,

Race, and Optimal

Redistricting

This Part clarifies the misunderstood relationship between
partisan and racial gerrymanders. Part II.A argues that there is a
strategy better than pack-and-crack for maximizing partisan
advantage in redistricting.Part II.B then explains how a redistricter
following this superior strategy would allocate minority voters to
districts. Finally, Part II.C combines this insight with the legal
requirements of the VRA, showing that the general consensus about
the relationship between minority-districting requirements and
partisan gerrymanderingis misleading.
A.

A Theory of Optimal Partisan Gerrymandering

Over the past several decades, scholars have worked to
understand both (1) what ends political actors want to achieve when
they redistrict,and (2) what strategiesthey adopt to accomplish those
goals. The desires of individual legislators engaged in the redistricting
process are complicated, but there is substantial evidence that the
twin aims of partisan advantage and self-preservation dominate the
process. That is, legislators would like to benefit their political parties
and make their own seats as safe as possible.35 These goals are
sometimes in tension, and there is disagreement about how individual
legislators- and, collectively, legislative assemblies- make tradeoffs
between these two desires. Nonetheless, almost everyone agrees that
redistricting authorities are centrally motivated by the desire for
partisan advantage. For that reason, it is unsurprising that the
common approach laid out in Part I focuses first on partisan
gerrymanderingwhen thinkingabout the way that redistrictersmight
use race instrumentallyin the redistrictingprocess.
If a political party with complete control over the redistricting
process wants to draw districts to maximize its advantage within the
resulting legislative assembly, how will it allocate voters across
35 SeeCoxandKatz,Elbridge
that
at18-44(citedinnote31)(arguing
Salamander
Gerry's
butitwill
ifoneparty
controls
theline-drawing
willbeparty-protecting
process,
gerrymandering
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BruceE. CainandJanet
hasunilateral
ifneither
be incumbent-protecting
control);
party
Partisan
, 12LegisStudQ 265,268(1987)("Partisan
Disputes
Redistricting
Predicting
Campagna,
andpartisan
on twoissues:incumbent
center
overredistricting
displacement
usually
fights
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districts? In part, this depends on what sort of "advantage" the party
cares about. Our discussion above of the conventional wisdom did not
tackle this question directly,but it should be clear that the pack-andcrack model assumes that a party wants to maximize the expected
number of districts that its candidates win so that it controls the
largest possible seat share in the legislature.36This is a reasonable
assumption, though of course it is unlikely that seat share is the only
thing that a party will care about. A party will often care about
winning (or maintaining) control of the legislature and thus will place
a high value on getting above the 50 percent seat threshold. (For
evidence of this, see the behavior of the Georgia state legislators
during the 2000 round of redisricting.37)Or a party mightbe quite risk
averse and care about reducing the uncertaintyregarding the number
of districts it will win. For our purposes, the precise objective is
unimportant. The model of optimal gerrymandering we describe
below holds across a variety of party objectives- even if a party cares
simultaneously about things like seat share, legislative control, and
reducing risk. Nonetheless, for ease of exposition, we assume that
parties care exclusively about maximizing the expected number of
seats they win, as this is the assumption that is most commonly made
in the redistricting
o literature.38
As explained above, it is widely assumed that the way to
maximize a party's seat share in redistrictingis to pursue a strategyof
packing and cracking voters who support the opposing party. The
insightslater in this Article about the VRA are driven by the fact that
this model of partisan redistrictingis misleading. Its logic depends
crucially on a simplifyingassumption: voters are either certain to vote
36 Forstatelegislative
thelogicofthisis straightforward.
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Republican or certain to vote Democrat. In reality, the electorate is
much more complex. Some voters are indeed diehard Republicans
and Democrats- people who with near certaintywill never support a
candidate from the other party. But many voters are not like this;
their party loyalties are much less certain, and they regularly vote for
candidates of differentparties.39Moreover, many voters decline to
identifyat all with either party.40
Relaxing the simplifying assumption that scholars have made
about voters and allowing for the possibility of more "types" might
seem like a minor quibble unlikely to affect the basic pack-and-crack
intuition. But this is not so. In a world with many voter types, the
pack-and-crack logic breaks down and the optimal strategy- that is,
the strategy that maximizes a party's expected number of seats- is
very different.41
To see this, consider a more realistic assumption about voting
behavior. Imagine that voters form a continuum from left to right.
Those on the far left are extremely likely (but not absolutely certain)
to vote Democrat (in a Democrat-Republican race), and those on the
far right are extremely likely to vote Republican. In between are
voters who favor Democrats or Republicans to varying degrees. A
redistricterin this more realistic world faces two problems. First, the
closer one moves to the middle of the distribution,the less certain one
can be about a voter's behavior. Voters in the middle, for example,
are equally likely to vote for a Democrat or a Republican. Second, it
will be difficultfor a redistrictingauthorityto know exactly where any
particular voter falls on this spectrum. After all, the redistrictercan
observe only an imperfectsignal of the voter's type- a signal based on
the voter's demographic characteristics, geographic location, and so
on. These twin dilemmas are assumed away in existing accounts of
partisan gerrymandering,which instead imagine that there are only
39 Considerable
scientiststhelargebodyofliterature
onparty
work
including
bypolitical
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atleastindirectly
withtheextent
towhich
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andvoterpolarizationFora
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two types of voters and that redistricterscan identifyvoter type with
certainty.
In other work, one of us has developed a formal model of
districtingin these circumstances.42Putting aside the technical details
of the model, the central intuition is that the optimal strategy for a
redistricteris to match slices of voters from opposite tails of the signal
distribution.That is, a Republican would create districtsby combining
a bloc of strong supporters with a slightly smaller group of strong
opponents, and then continuing this matching into the middle of the
distributionof voters.
This "matching slices" strategyis optimal because it uses a party's
diehard supporters most efficiently.There are two closely related
ways to conceptualize the advantages of this strategy over the packand-crack strategy. First, it allows the redistricter to draw districts
with thinner margins of victory in a world where there is uncertainty
about voter behavior. The matching-slices strategybegins by drawing
a districtthat matches voters at the two tails- the voters whose votes
can be predicted most accurately. In contrast, the pack-and-crack
strategy makes no effortto identify the most reliable voters; voters
near the middle of the distribution are treated the same as voters at
the far ends of the tails. This matters a lot, because a Republican
redistricter can have more confidence in winning a district with
52 percent diehard Republicans than a district with 52 percent
Republicans, some of whom are diehard supporters but many of
whom are moderates. And thinner margins within districts translate
into more districtswon overall, because supporters can be distributed
more broadly.
Second, the matching-slices strategy allows the Republican
redistricter to ensure the election of more conservative legislators.
Under the pack-and-crack approach, the most conservative
Republicans would be spread over a large number of districtsin which
they are likely to be well to the right of the median voter. But by
drawing districts starting with a slice in which every Republican is
from the far right tail, the redistricteruses these votes as the median
voter- and hence they become pivotal to election outcomes.
The formal model proves that "matching slices" dominates "pack
and crack."43To see this, consider an extremely simple example in
which a redistricteris drawing only two districts. To keep things as
straightforwardas possible:
42 SeeFriedman
andHolden,
98AmEconRevat121-28
(citedinnote41).
43 See id at 125-30(demonstrating
thisdominance
inPropositions
1 and2 anda seriesof
numerical
that
show
that
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intheexpected
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examples
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• First,
suppose that the redistricterobserves a noisy signal about
each voter's preference, and that these signals range from -1 to
1 + e. These signals are the best information available to the
redistricterabout voters' preferences. Suppose that each signal
is equally likely- that, so far as the redistricter can tell, the
voters are uniformlydistributed across the spectrum.44
• Second,
suppose that e is positive but arbitrarilyclose to zero.
can
think of e as a measure of how many more Republican
One
than Democratic supporters there are. Thus, for a very small e,
We include e to
the population is divided almost fifty-fifty.
eliminate the possibility of ties, but for purposes of
understanding the example one can chose simply to ignore it
altogether in the exposition below.
• Third,
suppose that the actual preference of a given voter
between
her signal minus Vi and her signal plus Vi This
ranges
reflects the fact that the redistricter does not have perfect
information about the voter. So a voter whose signal was xh
might actually have a preference of 0, or 1, or something in
between. Again, suppose that each of these possibilities is
equally likely.
Imagine that our hypothetical redistricter is a Republican. The
redistrictermust draw districtsof equal size, so under the pack-andcrack strategyhe basically splits the distributionof voters in half. One
district contains voters with signals between -1 and 0 + %; it is
composed almost exclusively of voters who appear to be Democrats.
The other districtcontains voters between 0 + % and 1 + e; it contains
voters who all appear to be Republicans.45 Republicans expect to win
approximately one district,because they are almost certain to win the
districtfull of Republicans and to lose the districtfull of Democrats.
Moreover, since the expected preference of the median voter in each
of the two districtsis symmetric,with one somewhat to the left of 0
and the other equally to the right, this strategy does not bias the
median legislator in favor of Republicans. Figure 1 shows this
districtingarrangement.
Now consider the matching-slices strategy. The Republican
redistricter can do much better than pack-and-crack by instead
drawing the firstdistrictwith slices of voters from opposite tails of the
voter distribution. The optimal firstdistrictinvolves joining a slice of
44 Inthelanguage
distributed.
areuniformly
thesignals
ofprobability
theory,
45 Ifonechooses
-1 and
between
voters
with
contains
toignore
e,thenonedistrict
signals
0 and1.
between
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contains
voters
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signals
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voters from the far rightwith a slice from the far left. It can be shown
formally that the slice on the right includes voters with signals
between 3A and 1 + e, while the slice on the left includes voters
between -1 and -% - 8/2.*1
The second district contains the remaining
who
are
in
the
middle
of the signal distribution.Figure 1 shows
voters,
what this districtlooks like.
Figure

1. Pack-and-Crack

District1 |
-%
S/8

versus Matching

District
2

Slices

• District
1
3/8

One way to think about the advantage of the matching slices
arrangement is to focus on what it does to the identity of the median
voter in each district.Under pack-and-crack, the median voters in the
two districtsare basically at +¥i and -Vr, they essentially cancel each
other out. Under matching slices, however, the median voter in
District 1 is essentially at 3/s,while the median voter in District 2 is
essentially at -!/8.These median voters do not cancel each other out;
combined, their average is well to the right of 0, which favors
Republicans. And while it is slightlyless intuitive, the formal model
shows that this also increases the expected number of districtswon by
Republicans.47 Matching slices allows the Republicans to win
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approximately l'/s districts in expectation- more than a 10 percent
improvement over the 1 they win under pack-and-crack.
To see how the matching-slices strategy translates to situations
with larger numbers of districts, consider the five-districtexample
illustrated in Figure 2 below. The horizontal axis represents the
redistricter's signal about voting intention, with those on the left
expected to be more and more likely to vote Democrat and those on
the right Republican. The vertical axis represents the proportion of
each type. Suppose that the redistricter is Republican. District 1 is
formed by matching a slice of voters from the far left tail with a
slightlylarger mass of voters from the far right tail. The redistricter
then works inward toward the middle, matching slices from opposite
sides to create subsequent districts. The final district- District 5- is
composed of the whole slice left over after the other districts are
drawn.
Figure

2. Matching-Slices

Strategy

SignalDistribution
andHolden,
98AmEconRevat126(cited
Source:
Friedman
innote
41).
There are several features of this optimal slicing that follow from
the formal model. First, District 2 involves relatively more voters from
the righttail than the left,District 3 more still,and so on. This reflects
the fact that when the redistricteris more certain about how someone
will vote (as happens in the tails), she is able to "cut it finer,"confident
that her die-hard supporters will not defect. Second, if a gerrymanderer
is risk averse, then matchingslices is still optimal, but the relative width
of the slices changes; the right-handslice of District 1 will grow and the
left-handslice will shrink as the redistricterbecomes more risk averse.
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In other words, she will cut the slices less finely. (Conversely, a riskThird, District 1
taking gerrymandererwill cut the slices more finely.)48
is the district that the redistricterwins with the greatest probability,
District 2 the next highest,and so on. She may still win District 5, but it
is moderately unlikely (in the example depicted). Of course, if the
redistricterwere a Democrat, the strategywould be analogous, but with
the larger slices coming fromthe lefttail ratherthan the right.
Importantly, the technical dominance of the matching-slices
strategy appears to translate into significant real world gains.49In
earlier work, one of us analyzed the magnitude of the gain in the
example in Figure 2, where the redistricter must draw five districts
and the population is evenly divided between Republicans and
Democrats. Random redistrictingunder these conditions would lead
to Republicans winning 2.5 districtsin expectation. Matching slices is
far superior. If the redistrictercan obtain a relatively good signal,50as
she might by analyzing demographic information and past voting
behavior, then matching slices enables the redistricter's party to win
3.46 districtsin expectation (that is, 69.2 percent of the districts). By
contrast, using the best possible version of pack-and-crack (which
involves packing one district and cracking the other four), the
redistricterwins 2.86 districts in expectation (that is, 57.2 percent of
the districts). In California, which has 53 congressional districts,the
differencebetween these strategies is roughly 6.5 districts,a difference
of tremendous political importance.
As we explain in the balance of the Article, the fact that the
model undermines the common pack-and-crack intuition turns out to
have important implications for how scholars and courts should think
about minoritydistrictingand the VRA. Before proceeding, however,
it is useful to note one other qualitative difference of the matchingslices strategy that is important for our later discussion. When
Republicans control redistricting,they start by drawing an extremely
polarized district,matching those on the far left with those on the far
right- and the resulting district is the safest Republican district.This
48 John
Friedman
andRichard
Holdenshowthatmatching
slicesholdsforanyobjective
function
thatisstrictly
inthenumber
ofseatswon(evenifsomeseatsarevalued
more
increasing
thanothers).
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according
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would
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See
prefer
expected
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others
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impact
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49 Seeidat128-30(conducting
totestthedifferences
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computational
analyses
twostrategies).
50 Foranexactdefinition
ofthis"relatively
seeidat129.
goodsignal,"
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means that those most likely to vote Democrat do the worst. They are
least likely to be able to elect a candidate of their choice, and the
representative for their districtwill be selected by a very conservative
median voter. The pack-and-crack strategypredicts the opposite fate
for these diehard Democrats. In that model, many Democrats are
packed into throwaway districts,so diehard Democrats stand a good
chance of residing in a quite liberal Democratic district.
B.

The Role of Race in Optimal Partisan Gerrymanders

With a clear model of the optimal partisan strategy,we can add
race to the mix to show how Democrats and Republicans would want
to treat minorityvoters within the model. This depends, of course, on
where minority voters fall in the distribution of voters. If minority
voters were distributed evenly throughout the ideological spectrum,
then redistrictingauthorities motivated by partisanship would have no
reason to pay attention to race. Of course, minorityvoters are not so
evenly distributed. In particular, African American voters- the voters
with whom the VRA has historically been most concerned51- have a
strikinglydifferentideological distributionfromwhite voters. This, we
argue, would lead a redistrictingauthority who is interested only in
partisan advantage to treat African American voters differentlyfrom
white voters when assembling electoral districts.
To simplify the analysis, we begin by assuming that there are
voters of only two races- white and black.52(We return at the end of
the Article to consider the role of other racial minorities within our
framework.53)To get a preliminary sense of how African American
voters are likely to vote, it is useful to understand voting patterns in
presidential elections. In the last five presidential elections, more than
84 percent of African American voters voted for the Democratic
candidate; and in the last three presidential elections, more than
89 percent did.54 These results provide strong support for the

51 Seetextaccompanying
notes64-71.
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theArticle
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throughout
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53 SeePartIV.B.3.
54 See CNN,Election
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Apr3, 2011);CNN,America
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Apr3, 2011);ABC ExitPolls(2000),onlineat http://abcnews.go.com/sections/politics/2000vote/
ExitPoll
Election
(visited
Apr3,2011);CNN,TheVote'96:Presidential
general/exitpoll_hub.html
ResultsPart 1, online at http://www.cnn.com/ALLPOLITICS/1996/elections/natl.exit.po
How
USElections:
forPublic
indexl.html
Research,
Opinion
(visited
Apr3,2011);RoperCenter
Votedin1992
, onlineat http://www.ropercenter.uconn.edu/elections/how_groups_vo
Groups

This content downloaded from 149.171.209.17 on Sun, 6 Apr 2014 23:45:23 PM
All use subject to JSTOR Terms and Conditions

2011]

ReconsideringRacial and PartisanGerrymandering

573

conclusion that African American voters are clustered on the far left
tail of the voter distribution.
The location of African American voters has implications for
both Democratic- and Republican-controlled partisan gerrymanders.
Within the optimal gerrymanderingmodel we laid out above, partisan
redistrictingauthorities assemble electoral districtsby joining vertical
slices from opposite ends of the voter distribution. If we begin by
assuming that African American voters are all located furtherdown
the tail than any white voters, it is easy to see what partisan
redistricting authorities would optimally do with them. Democrats
would create their firstdistrictby taking a slice of voters from the left
tail and joining it with a slightly smaller slice from the right tail. If
there are a sufficientnumber of African American voters in the state,
then the district will contain only African American Democrats and
white Republicans. The African American Democrats will outnumber
the white Republicans; in other words, the Democratic redistricting
authority will create a majority-minoritydistrict for purely partisan
reasons. But the Democrats would not create anything like a
supermajority in this district. In fact, that firstdistrict would be the
one with the thinnest margin between Democrats and Republicans,
because it would include the parties' strongest-signalvoters- the part
of the electorate whose voting behavior can be predicted with the
greatest confidence. In that sense, the districtwould contain the most
"extreme" voters from each party.55
The Democratic redistrictingauthority would continue creating
districtsby slicing inward, creating majority-minoritydistrictsuntil it
ran out of African American voters. Thus, it would draw the
maximum possible number of majority-minoritydistrictsin the state.
The residual African American voters would then be joined in a slice
with other white Democrats.
A pure Republican gerrymander would treat African American
voters differently. Like the Democrats, Republican redistricting
authorities would assemble districtsby joining together slices of voters
exitpollsdetailing
voted_92.html
(visited
Apr3,2011).Forvarious
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from either end of the voter distribution.Unlike Democrats, however,
each slice from the right end of the distribution would contain more
voters than the left-tailslice with which it was joined. In other words,
the Republican redistrictingauthority would also want to consolidate
African American voters but, unlike Democrats, would want to create
districts in which African American voters remain just below
50 percent of the district.Slicing inward, they would create a series of
districts that looked like this- joining a slim majority of white
Republicans with a large minorityof African American voters- until
the supply of African American voters was exhausted.56And just like
the districtsdrawn by Democrats, the most liberal African American
voters would be joined with the most conservative white voters.
The treatment of African American voters by Democratic and
Republican redistricters diverges sharply from today's conventional
wisdom about redistricting.As Part I explained, the common view is
that Republicans' optimal strategyis to pack African American voters
into supermajority districts.57In a world with diverse voter types,
however, there is no plausible distributionof African American voters
that would make it optimal for Republican redistrictingauthorities to
create districtsin which African Americans make up a supermajority
of voters. Within the model, packing one's opponents is never the
optimal strategy. The only situation in which a partisan redistricting
authoritywould create a districtwith a supermajority of its opponents
is when it assembles the last, residual district.Because this districtis
simply made up of the leftovers, it is possible that it would contain a
large supermajority of the redistricter'sopponents. But it would also
typicallybe made up of fairlymoderate voters- voters from near the
middle of the voter distribution. In light of the preliminary evidence
above, it seems quite unlikely that these would be African American
voters. (Such a result is conceivable only in a state with very few
districtswhere African American voters make up a large fraction of
the electorate.58)
56 As we explained
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A somewhat related (perhaps corollary) piece of conventional
wisdom is that it is optimal for Democrats- particularly Democrats
today, in a world where racially polarized voting has decreased
somewhat- to spread African American voters across a larger
number of districts in which they constitute a plurality, but not a
majority, of voters.5'But under matching slices, it is unlikely that this
would ever be an optimal strategy.If African American voters occupy
the far-lefttail of the voter distribution, then Democrats would first
want to draw districtsin which these voters constitute a majority- not
a plurality.60It is true, of course, that the actual distribution of
Democratic voters is somewhat more complicated than we have
described. There may be some African American voters who are to
the right of some white voters in the signal distribution. Such a
situation would sometimes justify drawing plurality districts. But,
particularly in the South, where the bulk of such districts are drawn,
this situation is not terriblycommon. The South is not populated by
large numbers of very liberal white Democrats in the way that, say,
Massachusetts is.61
Moreover, the situation we describe here that would favor
plurality districtingdoes not track the evidence that others have relied
on to argue that plurality districtingis best for Democrats. Existing
accounts have focused principally on evidence that the level of racially
polarized voting has decreased in some places in the South. But these
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reductions have not been caused by changes in the voting patterns of
African Americans; rather, they have been driven largely by changes
in the voting patterns of white Democrats.62 The fact that some white
Democrats are now more willing to vote for African American
candidates is not particularly good evidence that those voters have
moved significantlyto the left in the voter distribution,much less that
they have moved to the left of African American voters. After all,
these white voters were presumably among the most conservative of
white Democrats.
C.

The Partisan Implications of the VRA's RedistrictingRequirements

Understanding how the Democratic and Republican parties'
optimal redistrictingstrategies interact with the VRA requires a basic
understanding of the Act's legal requirements as they relate to
redistricting.These requirements are exceedingly intricate.63Much of
this detail is unnecessary for our basic argument, however, so we
begin with a somewhat simplified account and then return,in Part IV,
to consider the implications of some of the Act's complexities.
Enacted in 1965 to combat the widespread exclusion of African
American voters from politics, the VRA included two core
enforcement mechanisms that today shape the redistrictingprocess.64
The firstis embedded in § 2 of the Act, which prohibits states from
using any voting practice "in a manner which results in a denial or
abridgement of" minority voting rights.65Section 2 created a private
right of action to enforce this prohibition. And, over time, the
provision has been interpreted by courts to prohibit districting
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schemes that "dilute" the votes of minority voters.66The concept of
vote dilution is complex and contested.67 But oversimplifying
somewhat, the most important feature of the prohibition on vote
dilution is that it sometimes requires redistrictingauthorities to draw
electoral districtsin which minorityvoters constitute a majority of the
district- districts that are typically referred to as "majority-minority
districts."68
Section 5 of the VRA contains the second enforcement provision
crucial to redistricting. This part of the Act, added by Congress
because of concern that private litigation would be insufficient to
stamp out discriminatory practices, created a system of federal
oversight for some jurisdictions.69It singled out some states and local
governments and required those "covered" jurisdictions to seek
preclearance from the Justice Department before making any changes
to their election laws- including changes to their districting
arrangements.70Under § 5's rubric, the Justice Department would
preclear a change only if the jurisdiction demonstrated that the legal
change would not make minority voters worse off than they were
under existing law. This requirement came to be known as the
"nonretrogression"
O
Iprinciple.71
1
Section 5 thus differsfrom § 2 in three important respects: first,it
covers only part of the country; second, it subjects those parts of the
country to public oversight by the Justice Department in addition to
§ 2's threat of private litigation; and third, it prohibits the
retrogression of the position of minorityvoters rather than prohibiting
vote dilution. Despite these differences,as a practical matter § 5 has
often also required redistrictingauthorities to draw majority-minority
districts.72
We can therefore begin by imagining a slightly simplified
world in which the VRA is understood to require the creation of
majority-minoritydistrictswhenever possible.
A legal rule requiring the creation and maintenance of majorityminoritydistrictsdoes not, without more information,imply anything
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about the partisan consequences of the VRA. But because we have
laid out the optimal strategy for redistrictingauthorities with purely
partisan agendas above, we are now in a position to compare that
optimal strategywith (a simplified account of) the legal requirements
of the Act. Doing so allows us to answer this Article's central
question: Does the requirement of drawing majority-minoritydistricts
for African American voters bind the political parties in different
ways?
As is likely already clear from the above discussion, the VRA
imposes different constraints on Democratic and Republican
redistrictingauthorities. The Act's legal requirements align perfectly
with the optimal partisan strategy for Democrats. Purely partisan
Democrats in control of redistrictingshould want to draw districtsthat
contain slim majorities of African American voters, because such
districtshelp maximize the partisan payoffof redistricting.
The Act's impact on purely partisan Republican redistrictersis
quite different. To be sure, they would also want to consolidate
African American voters. They would not want to sprinkle African
American voters across a large number of districts. But they also
would not want to combine African American voters to the point
where those voters make up a majority of any single district.Instead,
they would want to cluster African American voters into districts
where conservative Republicans constitute slim majorities. Thus, a
plan drawn by unconstrained Republicans would contain three
features that are important for our discussion: it would contain
districts with large fractions of African American voters; those
African American voters would not constitute a majority of any single
district;and those African American voters would be paired with the
most ideologically conservative voters in the state.
On our simplified account of the VRA's legal constraints,
Republicans would be legally prohibited from pursuing this strategy.
The Act would require them to give African American voters
majorities in districts wherever possible. This is the last thing
Republicans would want to do. Thus, our approach shows that
Republicans are constrained by the Act in a way that Democrats are
not.73 This is the opposite of the conventional wisdom that has
dominated the field for nearly two decades.74 Far from benefiting
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Republicans, the VRA prevents them from pursuing an optimal
partisan strategy.
To get a rough sense of how material the constraints of the VRA
might be on a Republican redistricter,consider again the five-district
example discussed above. If a Republican redistricteris constrained to
create one pure minoritydistrict,then she is required to take one slice
out of the left tail and make that a district.Then, having satisfied the
constraint, she is free to pursue a matching-slices strategy for the
remaining voters. When this is done optimally, a Republican
redistricter wins approximately 2.8 districts in expectation.75This is
significantlyless than the approximately 3.5 districts that the same
redistricter can win without the constraint- a more than 10 percent
difference that is undoubtedly important in an era in which Congress
and state legislatures are often very closely divided.
These Republican losses stem from the fact that when a
Republican redistricteris forced to create a district purely from the
left tail, Republicans win this districtwith very low probability (in this
example, less than 5 percent). Thus, despite the advantages that come
from matching slices, one district is basically lost. In that way, the
legal constraint makes the redistrictingplan look much more like a
pack-and-crack plan. And gerrymandering the remaining four
districts- even when the voters are more Republican-leaning- can
compensate only so much. The key advantage of the matching-slices
strategy is that it allows a redistricterto neutralize the power of her
most ardent opponents. Constraining a Republican redistricterin the
way the VRA does mutes this advantage.
III. Simple Models and the Complex
of Redistricting

Reality

As we explained in Part I, existing accounts of the relationship
between partisan gerrymanderingand racial redistrictingare based on
the pack-and-crack model. Matching slices improves on that model
for a simple reason: redistrictingauthorities who want to maximize
partisan advantage would never want to throw away a large chunk of
the information they have about voters and pretend that there are
only two types of voters in American politics. Still, our approach does
share a shortcoming of the traditional pack-and-crack account. Both
models are built around a theory of optimal behavior. Identifying
optimal behavior, however, is not the same thing as explaining actual
behavior. This is a fact that has frequently been overlooked in
75 SeeFriedman
andHolden,
98AmEconRevat129(citedinnote41).
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discussions of partisan and racial gerrymandering. Those who have
argued that pack-and-crack is optimal have typically assumed that
redistrictersfollowed the approach because it was optimal.
To be sure, rational-actor assumptions are much more plausible
in the redistrictingcontext than they are in other areas of life and law.
Still, readers will have differentintuitions about the plausibility that
redistrictingauthorities either (1) are already engaging intuitivelyin
something approximating matching slices, or (2) will begin using this
to pack-and-crack.76
£
strategyas soon as they
j realize that it is superior
£
These questions about the connection between optimal behavior and
actual behavior are ones we are pursuing in follow-up work. For
present purposes, however, the important point is that our core claims
do not depend on the answers to these questions. Existing claims
about the partisan implications of the VRA have been based on a
model of optimal behavior. Our central aim is to improve on those
claims and show that a model that more closely matches reality leads
to a differentconclusion about the partisan bias built into the Act.
Both models could, of course, be improved along other
dimensions, and we do not mean to claim that there is no further
room for refinement. Even if one assumes that redistricting
authorities behave in a rationally maximizing fashion, it is important
to remember that our approach, like the pack-and-crack approach
that preceded it, makes an important set of simplifyingassumptions
about how the redistrictingprocess is constrained and about what
constitutes rationally maximizing behavior. Matching slices captures
reality better than pack-and-crack, and for that reason should be
preferred- even by those generally skeptical of models- to the packand-crack approach. But there are several ways in which one might
complicate both the crack-and-pack approach and the matching-slices
model, and these complications suggest directions for futureresearch.
A.

Geography and Residential Segregation

As we noted above, both models assume that there are no
Redistrictingis conceptualized
geographic constraintson redistricting.77
as a problem of allocating voters to districts,but the spatial location of
each voter is unmodeled. This is obviously a simplification. Voters'
locations place at least some minimal constraintson their allocation to
76 One wayto speculate
is to askthefollowing
aboutthesepossibilities
hypothetical
aboutvoters
andweretoldthat
information
Ifpolitical
actors
wereoffered
additional
question:
into
information
therewasa mechanism
thatthoseactorscoulduse to turnthisadditional
toturndownthe
wouldtheybe likely
intheredistricting
process,
advantage
greater
partisan
information?
77 Seenote28.Seealsonote25andaccompanying
text.
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districts.Nearly all states require that legislative districtsbe contiguous,
and some require that they be "compact."78Nonetheless, these formal
constraints are widely regarded as practically unimportant. Contiguity
can easily be satisfied, even by outlandishly shaped districts, and
compactness requirements are almost never enforced in any meaningful
way by courts.79A quick glance at the tortured shapes of electoral
districts drawn in recent decades makes it unsurprising that most
scholars conclude that shape is simply not a meaningful constraint on
partisan
I
manipulation.80
1
Despite this widespread agreement, it is important to be attentive
to the fact that geography does, in theory, constrain matching slices
more than pack-and-crack. Matching slices requires the redistricting
authority to work with a smaller fraction of the state's voters when
drawing any particular district. This can make the line-drawing
problem more difficult.For example, joining right-tail Republicans
with left-tailDemocrats will in some cases be more difficultthan just
joining Democrats and Republicans.
The practical significance of this theoretical difference depends
on both the political demography of a state and the extent to which
oddly shaped districts are tolerated. There may be places where it is
quite easy to join opposite-tail voters. In Texas, for example, the pieshaped districts that radiate out of several cities, stretchingfar from
liberal cores in places like Austin out to distant, die-hard Republican
strongholds in more rural parts of the state,81suggest one strategyfor
drawing such districts. Other places may present considerably more
challenges. Some states, like New Jersey, prohibit redistricting
authorities from splitting counties (except in limited circumstances)
when drawing districts,82
which might impose greater restrictions on
both the pack-and-crack and matching-slices approaches. Given the
difficultyof making categorical claims about the effect of geography,
we are exploring this question empirically in separate work.

78 See Frederick
McBrideand MeredithBell-Platts,
ExtremeMakeover:Racial
Consideration
andtheVoting
ActinthePolitics
, 1 StanJCR & CL 327,
Rights
ofRedistricting
349-50(2005)(reviewing
themultiple
definitions
of"compactness"
inthecontext
ofa broader
overview
oftraditional
redistricting
principles).
79 See,forexample,
Richard
H. PildesandRichard
G. Niemi,
Harms
, "Bizarre
Expressive
Districts
ElectionDistrict
Shawv. Reno,92
," andVoting
Rights:
Evaluating
Appearances
after
MichL Rev483,527-32
(1993).
80 Onepossible
Shawv Reno, 509US 630(1993),anditsprogeny,
is
exception,
involving
belowinPartIV.A.
explored
81 SeeTexas's
District
athttp://www.govtrack.us/
,online
RepresentativesCongressional
Maps
congress/findyourreps.xpd?state=TX
(visited
Apr8,2011).
82 SeeNJConstArtIV,§ 2(3).
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Nonetheless, even if geography does under some conditions
constrain matching slices more than pack-and-crack, today's
redistricting plans provide powerful evidence that geographic
restrictions do not undermine the Article's core claims. To see this,
consider a case in which the redistricting authority collects no
information about the distribution of voters other than party
affiliationand race. The formal model shows that even in this limited
case- which stacks the deck against the matching-slices approach by
throwing out a considerable amount of information on which
redistricterscould otherwise rely- matching slices is superior to packand-crack.83Yet even in this simplified information environment, our
central claim about race and redistrictingholds. Given the reality that
most African American Democrats, particularly in the South, lie
furtherdown the left tail of the voter spectrum than do most white
voters, it is still optimal for redistricters to pair large numbers of
African American Democrats with Republican voters. The parties
differ only about which group should constitute a majority of the
district: a Democratic redistricter will want the African American
Democrats to outnumber the Republicans, while a Republican
redistricterwill want just the opposite.
Many states appear to contain just these sorts of districts: they
are today's majority-minoritydistricts.84This shows that geographic
constraints have not prevented redistrictersfrom drawing the sort of
districtsthat are part of an optimal matching-slices strategy.Nor does
it matter that some of these districtsmay have been compelled by the
VRA. For as the Supreme Court made clear throughout the 1990s, the
geographic constraints on districts drawn to comply with the VRA
are, if anything,greater than the constraints on districtsin which race
is not in play.85Thus, even if the VRA were struck down or repealed,
these districtswould still pass muster.
This specific example highlightsa more general point about the
robustness of the Article's central real-world implications: they do not
depend on redistricters being able to pursue the matching-slices
strategyto perfection. In some cases, redistricterswill have relatively
crude informationabout voters. In other cases, the spatial distribution
of voters will force redistrictersto dilute an opposite-tail districtwith

83 Seenote41.
84 See,forexample,
a
also contain
notes118-23.To be sure,someof thesedistricts
of
the
last
round
the
trend
in
and
elsewhere
ofwhite
number
Democrats,
during
Georgia
though
inorder
tominimize
inthedistricts
Democrats
ofwhite
wastoreduce
thenumber
redistricting
id.
status.
See
the
district's
wasted
voteswhile
majority-minority
maintaining
85 Seenotes115-17.
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some number of voters from the middle of the distribution.86These
constraints will reduce somewhat the power of the matching-slices
approach. But it will still be superior to pursuing pack-and-crack. Thus,
on the margin, a rationally maximizing redistrictershould never prefer
to throwout informationabout voters and retreatto pack-and-crack.
B.

A RedistrictingAuthority Is a They, Not an It

As we explained in Part I, redistrictingauthorities have complex
motivations that extend well beyond simply maximizing a party's seat
share in the legislature.87 In part, this is because a "redistricting
authority" is a they,not an it. Redistricting's decisionmaking structure
involves a complex interplay between myriad actors- interactions
that are mediated by the formal rules governing state legislative
processes and the less formal rules structuringpower within the state
and national political parties. Pretending that the decision is made by
a single actor thereforecomes with some costs.
This simplification affects matching slices less than pack-andcrack, because the matching-slices theory is more agnostic about the
goals of redistrictingauthorities.88Nonetheless, some goals are outside
both models. One prominent example is the desire of incumbent
legislators to increase their own chances of reelection, even at the cost
of the party's expected seat share.89 While the mechanisms of
incumbency advantage are poorly understood, changes to a district's
boundaries are sometimes thought to undermine the advantage. The
more this logic leads individual legislators to place some value on
preserving their existing districts, the more redistrictingbecomes a

86 Majority-minority
districts
of
provideone goodexampleof this.Wherepatterns
residential
are stark,it willbe easiestto drawdistricts
thatcontainAfrican
segregation
American
whiteRepublicans,
andveryfewwhiteDemocrats.
Wherethereare
Democrats,
levelsofintegration,
thespatialdistribution
ofvoters
to
higher
maymakeit moredifficult
exclude
somewhite
voters
whoareontheleftsideofthevoter
distribution
(hence,
Democrats)
butarelessfardownthetailthanAfrican
American
Democrats.
when
Thus,there
maybetimes
thebestdistrict
thata Democratic
redistricter
candrawwillactually
contain
lessthan50percent
African
American
voters.
Butthegoaloftheredistricter
wouldstillbe to eliminate
as many
white
Democrats
as possible.
thepreference
fora plurality
district
inthiscontext
isa
Moreover,
ofthespatial
distribution
ofvoters.
It is nota product
ofwhite
voters
to
product
beingwilling
crossoverandsupport
candidates
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is theusual
preferred
byAfrican
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ofplurality
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justification
given
87 Seenotes36-38andaccompanying
text.
88 Seenote48.
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onlyobjective
in seat share.In less technical
thismeansthatmatching
slicescannot
terms,
increasing
accommodate
situations
where
a redistricter
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topicka planthatleadsto a lower
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Seeid.
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path-dependent process.90 The boundaries of existing districts will
limit the set of politically acceptable future districts."Where the path
dependency is powerful, it will limit the ability of redistricting
authorities to pursue any optimal partisan gerrymandering strategy
that requires disruptingdistrictboundaries.92
In addition to highlighting contexts where implementing
matching slices may be harder, the idea of path dependency also
points to situations where it is likely to be easier- such as situations
where strong term limits reduce the number of incumbents and
shorten their time horizons, or where a large number of the minority
party's districtscan be significantlychanged (which will often be the
case when there is a change in party control over redistricting), or
where a state has gained or lost significantnumbers of congressional
seats in the decennial reapportionment process. These contexts point
to some promising areas of inquiry for futureresearch.
C.

Endogenous Voters and Parties

Both matching slices and pack-and-crack assume that voters have
fixed political preferences that are unaffected by redistricting.93
Packand-crack assumes that those preferences are dichotomous- everyone
is either a Democrat or a Republican. Matching slices relaxes that
constraint and allows for some voters to be more reliable party voters
than others. While this is an improvement, it may still fail to capture
importantcharacteristicsof voters. One important question is whether
voter behavior is endogenous to the redistrictingprocess.94Does the
composition of an electoral district influence voters' decisions about
90 A legislator
alsoresist
toherdistrict
as a successful
becauseheridentity
might
changes
candidate
is partly
to thestructure
of thatdistrict.
We discussredistricting's
endogenous
below.
SeePartIII.C.
potential
endogeneity
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where to live? Their decisions about whether to go to the polls? Their
underlying political preferences? While a few scholars have begun to
explore these questions,95there is much room for futurework.
The possibility that voters could be affected by the composition
of individual districts, or by larger political dynamics spawned by
redistricting,raises a series of additional questions about second-order
concerns that might motivate partisan redistricters. For example, if
high levels of intradistrictpolarization depress (or augment) turnout,
then that could provide a reason for redistrictingauthorities either to
like or dislike the creation of such districts.
Relatedly, it raises the possibility that redistrictingmay produce
long-term consequences quite different from its short-term effects.
Consider, for example, the claim that conservative white Democrats
will flee to the Republican Party as minority participation increases
within the Democratic Party- perhaps in part because of the election
of minoritycandidates from majority-minoritydistricts.This claim is
an extension of a prominent account of the Southern realignment in
American politics.96 To the extent it is true, it suggests that
redistrictersfocused on short-term partisan gain may draw districts
that have unintended long-termconsequences.

In short, while it is important not to overlook these additional
complications, they are largely beyond the scope of this Article. For
present purposes, the central point is that they remain issues for all
prominent theories of redistricting.Our hope here is simply to make
an important improvement to the existing state of the literature- to
develop a model of the relationship between partisan gerrymandering
and minority districting that captures central features of the
redistrictingprocess better than the pack-and-crack model that has
dominated for so long.
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of the VRA

Part II showed that we can improve on the implicit model that
nearly everyone has been using to make sense of the relationship
between partisan gerrymanderingand racial redistricting.This insight
has important implications for how we think about both the past and
futureof the VRA.
A.

Retelling the History of Minority Districting

The law and politics of minority redistrictingis frequently told
through a handful of salient episodes that have taken place during the
last few decades. The facts of these episodes lend themselves to a
whole host of interpretations, but for a long time they have been
interpretedthrough the lens of the conventional wisdom we described
in Part I." This is, of course, perfectly understandable. It takes a
theory to make sense of facts. But since the old theory turns out to be
mistaken, it is worth revisiting the episodes to see if our new theory
can suggest alternative explanations for the observed facts. In so
doing, our theory can help provide a deeper understanding of some
crucial recent developments in the law and politics of redistricting.
1. Equal protection and racial redistrictingjurisprudence.
As we noted in Part I, the conventional account of the
relationship between race and party in redistrictingemerged from the
early 1990s redistrictingbattles in the South.98During that round of
redistricting,many Southern states were covered by § 5 of the VRA
and were therefore required to seek Justice Department approval for
their redistrictingplans. The Department of Justice used its oversight
authority to pressure these Southern jurisdictions to create more
majority-minority districts. This pressure- which some have
suggested was originally engineered in part by Haley Barbour, a
Republican strategist who became the chairman of the Republican
National Committee in 1993- has been referredto as the "max black"
agenda." At the same time, Republicans formed an unusual political

97 Seetextaccompanying
notes18-30.
98 Seenotes20-22andaccompanying
text.
99 SeeMartaRose,Recent
andtheInvisibility
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v.Johnson,
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coalition with African American voters to sue for the creation of
j
j
J districtsunder §" 2 of the VRA.100
majority-minority
The role of the Republican Party in advocating for majorityminority districts during this period has typically been described as
follows:
Why do Republicans care about the number and size of black
districts?
The answers would appear to be simple. It is in the Republican
interest to want large black districts.To the extent that the black
Democrats are concentrated in legislative districts,it is easier for
Republican candidates to win more seats overall. The creation of
a newly black district is likely to drain black voters from other
districts, many of them represented by white Democrats. The
more "lily-white" the districtsso drained become, the easier it is
for Republicans to win them.101
At firstglance, this account appears to be in serious tension with our
central claim. It argues that majority-minority districts benefit
Republicans, and that this is why the Republican Party supported the
drawing of such districts.But closer inspection reveals two important
points. First, the claim that the districtsbenefited Republicans is the
result of reading this episode through the lens of the pack-and-crack
model. Second, this idea about the optimal strategy is assumed to
explain the actual motivation of Republican Party officials.
Our new account of the relationship between the optimal
partisan strategy and majority-minority districting highlights the
shortcoming of the above approach. It is possible, of course, that
Republicans did not understand which strategy was in their partisan
interest. The pack-and-crack idea was sufficientlypervasive during
this period that it might have motivated them even if the idea itself
was mistaken.
But even if we assume that Republicans were acting rationally to
maximize their partisan gains, the above analysis is still infected with a
mistake - one that highlights the way in which our approach differs
from most earlier work on the partisan consequences of the VRA.
The problem with treating the story above as evidence of a proRepublican tilt to the VRA is that the account implicitlyassumes that
100Forextended
the
discussion
oftheseevents,
seeCunningham,
Maximization
, Whatever
Costat 104-10(citedin note26); J.Morgan
Colorblind
Kousser,
Voting
Injustice:
Minority
andtheUndoing
Reconstruction
409-39(North
Carolina
oftheSecond
Rights
1999).
101Swain,
BlackFacesat205(citedinnote21).Seealsoidat206;GaryKing,
John
Bruce,
andAndrew
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inLegislative
inPeterson,
Gelman,
ed,Classifying
by
Redistricting,
Race85,100,107(citedinnote57).
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first-best
majority-minority districting represents Republicans'
the
would
if
controlled
the
strategystrategy they
pursue
they
redistrictingprocess and were unconstrained by the VRA. But, of
course, that was not the world they occupied. In a world where the
courts were moving to require more majority-minoritydistricts102
and
where Republicans did not control the redistrictingprocess in many of
103
the states covered by § 5, packing African American voters may
have been a second-best strategy. Thus, in this extremely limited
sense, it may indeed have been "in the Republican interest" to
support these districts. But it is a mistake to generalize from that
possible second-best strategy to the claim that Republicans benefit
from legally mandated majority-minority districts. To make this
broader claim, one must begin by explaining how a rational
redistricterwould behave if unconstrained. Only then can we sensibly
ask who is more constrained by the legal requirements in the VRA.
In addition to calling into question this common story about
1990s redistricting,our approach suggests a new interpretation of the
Supreme Court's Shaw jurisprudence that arose out of this episode.
Simplifying somewhat, we can trace the development of racialredistrictingjurisprudence across three periods. In the earliest period,
cases raised the question whether the Equal Protection Clause of the
Fourteenth Amendment might require the creation of majorityAfter the
minoritydistrictsas a remedy for minorityvote dilution.104
in
Court
held
Mobile
v
Boldenm
that
unconstitutional
Supreme
- j vote dilution required
a showing
" - e?of discriminatory
~- j purpose,106
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t.r- r
amended
2
of
the
VRA
to
eliminate
the
intent
§
Congress
and
it
became
the
vehicle
for
vote
dilution
requirement,
principal
claims.107As we explained, during this second period the statute was
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interpreted sometimes to require the creation of majority-minority
districts.108
Finally, in the third period, cases raised the question
whether the Equal Protection Clause would prohibit drawing
majority-minoritydistrictsin some situations.
In Shaw v Reno™ the Supreme Court concluded that the answer
to this question is yes. Shaw arose in North Carolina and involved the
congressional districtingplan drawn in 1991, in part at the insistence
of the Bush Justice Department. The state had initially drawn a plan
with one majority African American district.110
After the Justice
the
state
the
Department pressed
during
preclearance process to draw
an additional majority-minoritydistrict, the state complied.111The
resulting district was convoluted and snake-like, winding along
Interstate 85 as it cut across the state. For much of its length, the
district was no wider than the 1-85 corridor itself.112
The district was
attacked by a group of white voters as an unconstitutional racial
gerrymander. Writing for the Court, Justice Sandra Day O'Connor
concluded that the district triggered strict scrutiny under the Equal
Protection Clause.113
The analytic structure of Justice O'Connor's decision and the
resulting Shaw jurisprudence has been widely criticized on a number
of grounds- including grounds of incoherence.114For that reason,
there is little use tryingto explore fully the contours of the doctrine
here. Nonetheless, one feature of the doctrine is that, in practice, it
has sometimes prevented states from drawing extremely convoluted
districts in order to assemble supermajorities of minorities within
those districts. Some commentators have suggested that perhaps the
doctrine should be understood as a prohibition on overpacking
minorityvoters.115
108Seetextaccompanying
note68.
109509US 630(1993).
no Seeidat634.
111Seeidat635.
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If Shaw and its progeny make it hard to assemble districtswith
large supermajorities of African American voters, then those cases
could suppress the second-best strategythat Republicans might tryto
pursue when the law requires majority-minoritydistricts. Part II
showed that, absent legal constraints,it is optimal for Republicans to
group African American voters into districtswhere they constitute a
Since the
large fraction- but not quite a majority- of the district.116
VRA often prohibits this and sets a floor requiring those minority
voters to constitute a majority, a Republican redistricter would be
forced to pursue a second-best strategy. That strategy, as we noted
above, is to pack as many African American voters as possible into a
single district.(In other words, we may observe the packing predicted
by pack-and-crack theory, but only because the redistricter is
prevented from employing her optimal strategy.) This is perhaps the
clearest way to see the constraints the VRA imposes on rationally
maximizing Republicans.
If a legal rule added a ceiling to the VRA's floor- that is, a
prohibition against assembling districtswith large supermajorities of
minorityvoters- the ceiling could suppress the second-best strategy
for Republicans of packing minorityvoters. Some might see this as a
saving grace of the Shaw doctrine. Of course, if we are concerned
principally about partisan bias, such a rule might seem particularly
problematic. After all, Democrats are free under the legal regime to
pursue their optimal partisan strategy. Republican redistricters,
however, are already denied their first-beststrategy by the legally
mandated floor. Adding a ceiling to restrictaccess to their second-best
strategyas well would furtherexacerbate partisan bias.
2. Majority districts,pluralitydistricts,and the retrogressiontest.
If "bizarre" districtingwas the focus of the 1990s, then plurality
districting was surely the central redistricting issue of the 2000s.
Plurality districts are those in which minorities make up less than a
As we noted in
majority- though often still a significant fraction.117
numbers
wellbeyond
voters
haveanequalopportunity
toelect
thoseneeded
toensure
minority
candidates
ofchoice").
116Seetextaccompanying
notes56-57.
117The voting
and case law oftendistinguish
between
twotypesof
literature
rights
called"coalition
aredefined
asthosedistricts
districts.
Thefirst,
districts,"
submajority
generally
where
candidate
becausesomefraction
ofwhite
voters
canstillelecttheir
minority
preferred
will"crossover"to support
Thesecondtype,
"influence
are
voters
thatcandidate.
districts,"
thosewhereminority
voterscan influence
theelectionbutcannotelecttheirpreferred
between
coalition
andinfluence
candidate.
Becausewearenotfocused
hereonthedifferences
district"
torefer
to any
wedepart
from
convention
a bitandusetheterm"plurality
districts,
district
inwhich
voters
constitute
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Part II, the idea that majority-minority districts were bad for
Democrats was soon followed by the closely related idea that
Democrats could benefit by converting those districts into a larger
number of pluralitydistricts."8
Discussions of plurality districts often center on Georgia's
redistricting in 2001 - a redistricting that led first to the Supreme
Court's seminal decision in Georgia v Ashcroft119and then to
Congress's legislative response to that decision. At the time of
Georgia's redistricting,the state was trending toward the Republican
Party but was still controlled by Democrats. The Democrats in both
the state house and senate were, by all accounts, motivated by a desire
to hold on to control of the legislature.120One way they tried to
improve the existing districting arrangements was by unpacking a
number of majority African American districts.
The decision to thin out a number of majority-minoritydistricts
prompted litigation over whether the state had violated § 5. Section 5
prohibits "retrogression"- that is, it prohibits states from making
changes to voting regulations that worsen the existing position of
A state's preexisting policies therefore provide the
minorityvoters.121
baseline against which legal harm is identified. When Georgia's
proposed plan reached the Supreme Court, the justices disagreed
sharply over whether the changes to the preexisting redistrictingplan
made minority voters worse off. Writing for the majority, Justice
O'Connor concluded that there was no retrogression and emphasized
that minorityvoters benefit from many forms of political influence.
Minority voters, she concluded, might have gladly traded some of
their power to win particular districtsfor broader influence within a
legislature that remained in Democratic hands.122In contrast, the four
dissenters concluded that Justice O'Connor's test was unadministrable
and invited states to eliminate majority-minority districts to the
detrimentof minority
j voters.123
sided
with the dissent when it reauthorized § 5 in 2006.
Congress
It added language to § 5 to overrule Ashcroftand reestablish the focus
118Seenote59andaccompanying
text.
119539US 461(2003).
120See id 467-70;Georgia
v Ashcroft
H.
, 195F Supp2d25,41-42(DDC 2002);Richard
- Foreword:
Court
TheConstitutionalization
Pildes,TheSupreme
, 2003Term
ofDemocratic
Politics
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, 118HarvL Rev29,89-90(2004);PamelaS. Karlan,Georgiav. Ashcroft
L J21,29-31(2004).
3 Election
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121Seenote71andaccompanying
text.
122SeeAshcroft,
539US at479-85.
123Seeidat492-98(Souter
thattheCourt
interests
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(suggesting
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at themercy
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on the election of minoritycandidates of choice.124This language has
yet to be definitively interpreted by the Court, but in many
circumstances it may require the maintenance of existing majorityminoritydistricts.
How were opportunities for partisan gain affected by the Court's
suggestion that majority-minoritydistrictsmight legally be traded for
plurality districts? Or by Congress's potential restriction of such
trades? Under the old way of thinking, purely partisan Democrats
should have applauded the Court and booed its reversal by Congress.
But, as Part II makes clear, Democrats are best served by drawing
VV/make
XXXMX^V
in which
111
TTXXXVXX
111111V/1
A.
VJ voters
▼V/
VVX
U continue
VV/XXVXXX
to
XVVIJ
districts
VllUki
J*
minority
up a majority.125
Thus, Congress's amendment of § 5 largely aligns with this partisan
strategy. And even if Justice O'Connor's rule had held, Democrats
would optimally have ignored the invitation to create more plurality
districts. In fact, while some may assume because of Justice
O'Connor's reasoning that Ashcroft actually involved the unpacking
of majority-minoritydistrictsinto plurality districts,it did not. Indeed,
the alterations made to the preexisting plan appear to have been
designed principally to change existing supermajority African
American districts into bare majority African American districts- a
move that is consistent with the matching-slices approach.126
In practice, Congress's revision of § 5 may have more significance
in Republican-controlled states. Had Congress not overturned the
12-t
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Court's greater relaxation of the rules for allocating minorityvoters,
courts might have been poorly positioned to figure out which trades
would actually secure equal or better political opportunities for
minority voters- a point emphasized by Justice David Souter in his
This would have freed Republican redistrictersto
Ashcroft dissent.127
draw sham plurality districts that appeared to satisfy Justice
O'Connor's test but were in fact consistent with Republicans' optimal
partisan strategy- districts in which minority voters were a large
plurality but in which they would be paired with enough right-tail
Republicans that the Republican candidate would win.128
Seen in this light, Congress's recent changes to § 5 restrict this
possibility and return us to the status quo where Republicans cannot
pursue their optimal strategy under the guise of complying with the
VRA. How one should evaluate this change depends, of course, on
the perspective one takes. If the pre-Ashcroftworld is taken as the
baseline, then Justice O'Connor's opinion appears to benefit
Republicans, a benefit undone by the 2006 reauthorization legislation.
If a world without the VRA is taken as the baseline, however, then
the reauthorization actually increased the pro-Democratic tilt in the
Act- a tilt that Ashcroft had reduced. Finally, if we focus on minority
representation rather than partisanship, then Congress's amendment
to § 5 appears to curb the drawing of districts that appear most
worrisome to some commentators: districtsin which large numbers of
minority voters are consistently defeated by extremely conservative
Republicans.
3. The political economy of § 5's reauthorization.
Putting aside the specifics of the retrogression test, our account
of the relationship between minority districting and partisan
gerrymandering also sheds new light on the politics of § 5's
reauthorization. Section 5 was initiallyadopted in 1965 as a temporary
127See Ashcroft
thattheCourt'srule
, 539 US at 496-97(Souterdissenting)
(arguing
influence
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measure that would expire after five years.129But it has been
reauthorized repeatedly by Congress- in 1970, 1975, 1982, and, most
recently, in 2006.130 The 2006 reauthorization extended § 5's
requirements for another twenty-fiveyears.131And despite the fact
that § 5 has plenty of features that raise the hackles of conservative
politicians- invasive federal oversight of state governments,
redistrictingrequirements that some characterize as racial quotas, and
so on- the extension passed Congress with little debate and
overwhelming support fromboth Republicans and Democrats. In fact,
in the Senate the vote was 98-0.132Observers have suggested several
reasons for the striking bipartisan support. Perhaps the most pat
explanation is that § 5 had become a sacred cow that no national
politician could afford to oppose.133But this explanation has typically
been bolstered by the claim that Republicans were content to
reauthorize § 5 because they believed they actually benefited fromthe
Act's redistricting
c requirements.134
x
Once we stop using the pack-and-crack theory as a lens through
which to interpret the partisan consequences of the VRA, it is no
longer possible to conclude confidentlythat Republicans benefit from
the Act's redistrictingrequirements. This suggests that the existing
explanations of Republican support for reauthorization are
incomplete, as these explanations have generally assumed that
Republicans benefited from reauthorization and that the partisan
benefit helps explain the votes of Republican members of Congress.
To be sure, probing the motivations of these legislators is well beyond
the scope of this Article. It could be that Republican legislators
mistakenly believed that they benefited from the Act. Or perhaps
Republican legislators considered § 5's redistrictingrequirements to
be sufficientlyredundant with § 2 that it was not worth fightingabout
§ 5 unless the repeal of § 2 was also on the table.135Whatever the right
129Issacharoff,
at567(citedinnote15).
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andPildes,
Karlan,
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answer, however, it is clear that more work is needed to understand
the congressional dynamics surrounding § 5's reauthorization.
Moreover, the political economy of the VRA will likely be quite
important in coming years. The Supreme Court made clear in
NAMUDNO that the renewed § 5 is on shaky constitutional footing.136
If the provision is ultimately invalidated, or if the Supreme Court
scales back substantially the scope of § 2, then the central question
will become whether Congress will respond. One cannot ignore the
possibility that Republicans may be less likely to support a legislative
response if the Supreme Court's actions actually benefit the party.
B.

Implications for the Future of RedistrictingLaw and Policy

Our core conclusions also offerinsight into a host of redistricting
issues that are likely to be central during the upcoming 2010 round of
redistricting- problems related to the polarization of American
politics, the inability of courts to find manageable ways to regulate
excessive partisan gerrymandering, and the difficulty of assuring
minorityrepresentation within a system of districtedelections.
1. Polarization and vote dilution doctrine.
Majority-minoritydistrictswere in part a response to high levels of
racially polarized voting. In a world where white voters will not vote for
a minority-preferred candidate, minority voters cannot elect a
candidate of their choice unless they constitute a majority of an
electoral district.Drawing majority-minoritydistrictshas thus helped
secure victories for minority-preferred
candidates. Over time, however,
courts and commentators began to question the longer-term
consequences of drawing these districts.Some judges, including Justice
O'Connor, came to fear that these districts would entrench or
exacerbate racially polarized voting. Because of the structure of the
districting,voters would have fewer opportunities to build political
coalitions across racial lines and would become more likely to organize
their own political identities along racial lines.137The strongest
advocates of this view have argued that majority-minoritydistricting

136See NAMUDNO
aboutfederalism
and
, 129 S Ct at 2511-13(notingconcerns
across
inconsistency
states).
137SeeShaw
657(comparing
blocsalongraciallinesto"political
, 509US at647-48,
voting
thatthreatens
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usintocompeting
racialfactions").
See alsoJohnson
v
apartheid"
De Grandy
,512US 997,1019-21
(1994).
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itselfprevents American politics from reaching a point where race no
longer matters.138
In contrast, others have argued that majority-minoritydistricting
would help reduce the prevalence of racially polarized voting over
time.139
This account emphasizes the fact that these districtsare often
the
most racially integrated.This integrationcould promote the
among
formationof interracialpolitical coalitions. For example, JusticeSouter
reasoned that so long as such districtsare not drawn too aggressivelyin a way that always insulates minority voters from political
competition- they may facilitate the transition to a more pluralistic
politics in which minoritydistrictingmay no longer be necessary.1"0
Our account complicates both of these theories. First, it makes
clear that it is a mistake for proponents of these theories to make
claims about the consequences of minority-districtingstrategies
without considering the implications of the partisan motivations that
inevitably shape the redisricting process. Second, and more
concretely, our account provides a new tool for thinking about how
easy or hard it might actually be to form cross-racial coalitions in
majority-minoritydistricts. Justices O'Connor and Souter expressed
quite differentviews about this: Justice O'Connor worried that at least
some such districtswould make it hard to form these coalitions, while
Justice Souter had a much more optimistic view. Understanding the
optimal partisan distributionof voters within such districtsshould give
us some reason for concern- at least with respect to African American
voters. Both Democrats and Republicans pursuing optimal partisan
gerrymanderswill draw districtswith majorities or near majorities of
African American voters. But these districts will be extremely
ideologically polarized. They will combine minorityvoters with very
conservative white Republicans. Such ideologically polarized districts
would likely make it more difficult to form interracial political
coalitions.141
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Note, however, that the above consequence is independent of the
VRA's requirements. The districtsdescribed above are the ones that
purely partisan Democrats and Republicans should prefer. Forcing
the creation of majority-minoritydistricts might improve matters. It
would not change anything for Democrats, because the legal
obligation to draw majority-minoritydistrictsaligns with their optimal
strategy. But Republicans constrained by the VRA would have an
incentive to behave quite differently.When forced by the VRA to
draw majority-minoritydistricts, their second-best strategy has two
crucial features: first,to pack as many minorityvoters as possible into
the majority-minoritydistricts;second, to fill out the balance of those
districts with the weakest-signal Republicans- that is, the most
moderate ones. These two aspects have ambiguous implications. To the
extent the districts contain large supermajorities of minority voters,
interracial coalitions seem less likely. Minority voters would simply
have no need to form such coalitions, because they would have
overwhelming control of the district. (Of course, the Shaw doctrine
might mitigate this consequence if it operates in practice to prohibit
such packing.142)On the other hand, pairing minority voters with
moderate Republicans might facilitate coalitions across racial lines,
because it will likely be easier for groups to bargain and compromise if
they are closer ideologically.
Focusing more directly on intradistrict polarization also has
implications for § 2 vote dilution doctrine. As we explained above, § 2
of the VRA has been interpreted by the Supreme Court since 1986 to
require the creation of majority-minority districts under certain
conditions.143
What conditions warrant drawing such districtshas been,
of course, a subject of tremendous disagreement both in and out of
court.144
Despite this disagreement, however, it is possible to identify
two features of districts that have become central to the analysis of
vote dilution claims. First, the Supreme Court has concluded that the
question whether a particular majority-minoritydistrict should be
required depends in part on the composition of the other districtsin
the state. If African American voters constitute 20 percent of a state's
electorate and already make up majorities of more than 20 percent of
the state's districts, the existence of rough proportionality makes it
less likely that the Court will require an additional district with a
within
certain
forlegislative-level
are
butitsconsequences
districts,
polarization
polarization
morecomplicated.
142Seetextaccompanying
note115.
143SeeGingles
notes63-71.
,478US at48-49;textaccompanying
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Citizens
, 548US 399,431-34(2006)
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Second, the Court has focused
majority of African American voters.145
on the cohesion of minorityvoters within a disputed district.Recently,
for example, Justice Anthony Kennedy refused to allow one majorityLatino districtin Texas to be replaced by a differentmajority-Latino
district.His reason was that the voters in the firstdistrictwere more
cohesive along some (vaguely specified) dimension than the voters in
In other words, courts implementing § 2 today
the second district.146
the
police
relationship across districts (even though they sometimes
to
disclaim
try
doing so), and they police the relationship among
voters
that make up a putative majority bloc within
minority
individual districts.
Largely overlooked, however, is the relationship between the
minority and nonminority voters in the district. To be sure, this
relationship matters formally under the doctrinal framework the
Supreme Court laid out in Thornburg v G ingles.'*7In that case, the
Court held that minority voters could not make out a claim of
unlawful vote dilution unless they could show that a hypothetical
districtcould be drawn in which (1) minorityvoters were sufficiently
numerous to constitute a majority of the hypothetical district,
(2) minority voters were politically cohesive, and (3) white voters
candidates.148
JI
JI
J voted as a bloc to defeat minority-preferred
typically
The third prong turns on the relationship between the white and
minority voters. Nonetheless, even in this inquiry, both courts and
scholars typicallytreat white voters as a largely undifferentiatedmass
whose identities are not particularly relevant; scholars have even
taken to referringto these voters simply as "filler people."149
In contrast to courts' treatmentof white voters as undifferentiated
filler people, redistricting authorities pursuing optimal partisan
145See LULAC, 548US at436-38;
De Grandy
theCourt
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gerrymanders will often draw minority voters into highly polarized
districts- that is, districtsthat pair voters from opposite ends of the
political spectrum. To the extent that courts are worried about whether
the modern structure of electoral districts is likely to interfere with
interracial coalition formation, this is a concern. Addressing this
possibilitywould lead to a new focus in vote dilution doctrine- a focus
on the ideological spread between majority and minorityvoters within
districtsthat contain sizeable fractionsof minorityvoters.
2. Partisan gerrymanderingand identificationstrategies.
The importance of ideological spread is not limited to vote
dilution doctrine. Although our central interest is in the relationship
between minoritydistrictingand partisan gerrymandering,we should
note that the model of optimal gerrymanderingalso has implications
for the judicial review of partisan gerrymanders. Over two decades
ago, in Davis v Bandemer ,150the Supreme Court concluded that
challenges to such gerrymanders are cognizable under the Equal
Protection Clause.151Yet since that time, the federal courts have never
invalidated a redistricting plan (or any individual district) as an
unconstitutional partisan gerrymander.152
This is not because there has
been little partisan manipulation in the past two decades. Instead, a
central problem is that the Supreme Court has been unable to agree on
any manageable test to identifythe most egregious gerrymanders.153
The model of optimal districtingpoints to an unexplored strategy
for identifyingegregious partisan gerrymanders:focusing on the level
of ideological polarization among the electorate within individual
districts.This strategymight be both easier to use and more palatable
to courts than other proposed identification strategies. The Court has
emphasized two problems with many proposed strategies. First, they
operate in an ex post fashion, requiring reference to results from
elections that occur some time after the districting scheme is
implemented. Historically, the Court has been more comfortable
interveningin redistrictingcontests where its doctrinal tools allow the
legal injury to be identified on the basis of information available at
the time the districtsare drawn. (This is a key feature of the Court's
one-person, one-vote jurisprudence, and the Gingles framework

150478US 109(1986).
151Id at143.
152SeeCox,79NYUL Revat798(citedinnote11).
I53 SeeVieth
vJubelirer,
541US267,304(2004)(Scalia)(plurality);
LULAC,548US at414.
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represents a similar effort to craft a largely ex ante legal test.)154
Second, the Court has been reluctant to adopt a test for unlawful
partisan gerrymandersthat operates at the state level rather than the
district level.155This is in part because the Court has always been
reluctant to acknowledge the inevitable reality of representational
trades across districts.156
It is also probably because the Court is
concerned that it would appear much more interventionist to
invalidate an entire statewide redistricting plan rather than just a
small handful of districts.
the reality is that
While the Court's concerns may be misguided,157
the Court will be more likely to adopt an identification strategy that
assuages these concerns. Focusing on intradistrictpolarization levels
could alleviate these concerns. First, this strategy operates at the
districtlevel. Second, it can rely exclusively on information available
at the time of redistricting.This could give the approach a leg up over
other strategies proposed by political scientists, such as the strategy
proposed by a political scientist-authored amicus brief filed in the
most recent partisan gerrymandering case to reach the Supreme
Court.158
To be sure, other scholars have also focused recently on
polarization levels. But they have been interested in interdistrict
rather than intradistrictpolarization. For example, Sam Issacharoff
and Pam Karlan have suggested that interdistrictpolarization is the
product of incumbent-protecting gerrymanders and is harmful
because it cripples the deliberative process in Congress.15' Our
suggestion is quite different.While it focuses on identifyingdistricts
that are extremely safe and extremely polarized, it does not require
persuading the courts that they have to adopt a controversial normative
154SeeReynolds
Clause
thattheEqualProtection
v Sims
, 377US 533,568(1964)(holding
onthebasisofpopulation);
, 478US at48-51.See alsoVieth,
Gingles
apportionment
requires
one-vote
oftheone-person,
thisvirtue
541US at291(Scalia)(plurality)
doctrine).
(describing
155See Vieth,
id at 318 (Stevens
541 US at 282,285 (Scalia)(plurality);
dissenting);
Bandemer
,478US at130-32.
156pora discussion
114HarvL Revat 1709-10
see Gerken,
ofthisgeneral
reluctance,
(citedinnote67).
157SeeCox,93Va L Revat374-75& n45(citedinnote93)(arguing
thatthedistrict-level
ismisguided).
focus
158See Brief
Andrew
ofAmiciCuriaeProfessors
Gelman,
Grofman,
GaryKing,Bernard
v
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N.Katz,inSupport
andJonathan
LeagueofUnited
Party,
at 2006WL 53994)
*3-9(US filedJan10,2006)(availableon Westlaw
, No 05-204,
Perry
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similarlysystem
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seatsfora
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sothateachreceives
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position of being anti-incumbent protection, or anti-legislative
polarization. Instead, the focus is on polarization within districtsonly
because it can provide some evidence of partisan manipulation.
Capitalizing on this sort of indirect way of identifying partisan
gerrymanders can be quite useful in a world where direct
identificationis extremely difficult.160
3. The impossibilityof partisan-neutral minoritydistricting?
Ultimately, Part II's explanation of the theoretical relationship
between minority districting and partisan neutrality raises a deep
question: Is it possible to draw electoral districtsto benefit minority
voters without simultaneously benefiting Democrats or Republicans?
In an ideal world, redistrictingrules (and electoral institutions more
generally) would promote minorityvoting rightswhere necessary but
avoid introducing partisan bias into the electoral arrangements. In
theory, it is possible to choose a redistrictingscheme that augments
the power of minority voters while still maintaining a symmetrical
relationship between votes and seat shares for the major parties. But
it is not possible to do this in the current world, where partisan state
legislatures have primarycontrol over redistricting.
The impossibility of disentangling the relationship between
minorityrepresentation and partisan gerrymanderingstems from two
features of the current system: first,African American voters- the
group on which we have focused- are not symmetricallydistributed
within the voter distribution (being located instead almost exclusively
at the left tail); second, partisan officials have principal responsibility
for drawing electoral districts. Given these twin constraints, it is not
possible to replace the VRA with some other legal rule that promotes
African American electoral opportunities without introducing
partisan bias.
Of course, neither of these conditions need hold in the long run.
As for the first, the political demography of the United States is
clearly changing. And, more immediately, the situation looks quite
differentfor the relationship between race and partisanship for Latino
voters, who are more and more frequently at the center of
redistrictingdisputes involving the VRA. Latino voters do not appear
to cluster at the left end of the voter distribution in the way that

160For a generaldiscussion
of suchindirect
see AdamB. Cox,Designing
strategies,
Institutions
L J412(2006);Cox,79 NYU L Revat 763-89(citedin
, 5 Election
Redistricting
note11).
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African American voters do.161If their signal distribution is more
symmetrical than African American voters'- or, better yet, if their
race is simply a relatively poor predictor of their location in the signal
distribution in any particular election- then the VRA could help
promote representational opportunities for Latino voters without
introducing an advantage in favor of either Democrats or
Republicans. Creating majority-Latino districts would not require
redistricters to draw asymmetrically on one tail of the voter
distribution.Or, to put it differently,redistrictershave little reason to
use race as a proxy for a voter's ideological location if race is a poor
predictor of that fact. In such a world, a redistricter's own decisions
would allow us to disentangle issues involving minorityrepresentation
fromissues of partisan gerrymandering.
The second condition need not hold either: it is possible that
primary responsibility for redistricting could be taken away from
partisan officials. Other democracies with electoral structures similar
to ours did this quite some time ago.162A handful of American states
Most recently,for example, California adopted
have done so as well.163
two constitutional amendments requiring that its state legislative and
congressional districtsbe drawn by a bipartisan commission.164
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Putting aside all of the difficultpractical questions about how one
designs an unbiased commission, our central thesis provides a new
kind of theoretical argument in favor of such an arrangement.
Historically, advocates for redistricting commissions have focused
exclusively on concerns about partisan gerrymandering. They have
argued that it is impossible to stamp out the practice of partisan
gerrymandering without stripping partisan officials of redistricting
authority. Of course, the question whether some other institutionaldesign route might also alleviate the problem of partisanship has
always remained. One of us has argued, for example, that it
sometimes will be possible to reduce partisan bias by constraining the
redistricter's decisionmaking process in some way, rather than by
This Article shows that, given
taking power away from her entirely.165
the political demography of the United States today, stripping
partisan legislatures of redistrictingpower provides the only way to
draw a redistricting plan that both secures partisan neutrality and
promotes African American voting rights. At least in a situation in
which one cares about both of these values, constraints on the
redistricter's decisionmaking process alone cannot be a perfect
substitute for changing her identity. This complicates the
contemporary picture of the institutionaldesign of redistricting.More
important, it provides a new way of understanding the potential
virtues of redistrictingcommissions.
Conclusion
We

have shown that the conventional wisdom about the
relationship between partisan gerrymandering and minoritypromoting districting is misguided. For redistricters pursuing an
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optimal partisan strategy,the VRA operates as a greater constraint
for Republicans than it does for Democrats. This does not mean, of
course, that we should scrap the Act, or that Republicans were
confused when they supported its reauthorization in 2006. The Act's
majority-minoritydistricting requirement can significantly increase
the likelihood of electing minoritylegislators, and many have argued
that promoting this sort of descriptive representation is important in a
country that long excluded minority voters from the polls.
Nonetheless, our findingsdo make two thingsclear. First, the partisan
consequences of the Act cannot be neutralized without abandoning
the project of promoting descriptive representation. Second, even if
we did abandon that project and repeal the VRA, it would not
necessarily mean the end of majority-minoritydistricts.Those districts
serve the interests of the Democratic Party, and so would likely be
drawn even in the absence of any legal requirement to do so. For that
reason, opponents of majority-minoritydistrictingwould likely have
to go much further- to legally prohibit the drawing of these
districts- in order to eliminate them from the contemporary political
landscape.
Understanding these features of reapportionment law and
politics is important for a slew of reasons: it has implications for the
political economy of major legislation like the VRA, consequences for
the way in which courts choose to intervene in the redistricting
process, and lessons for the design of redistrictinginstitutions. We
cannot hope to think through all of these implications in this Article.
But our hope is that we have provided a new framework for future
conversations about these issues.
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